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SURFACE TRANSPORTATION BOARD
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SAN JACINTO RAIL LIMITED CONSTRUCTION EXEMPTION AND
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
OPERATION EXEMPTION-BUILD-OUT TO THE BAYPORT LOOP NEAR

HOUSTON, HARRIS COUNTY, TX

Decided: July 9, 2003

By adecison served on May 9, 2003 (Find Decison), the Board, following nearly 2 years of
environmenta study, gaveitsfina authorization' for San Jacinto Rail Limited (San Jacinto) to construct,
and The Burlington Northern and Santa Fe Raillway Company (BNSF) to operate, a 12.8-mile line of
rallroad in Harris County, TX, subject to 80 environmenta mitigation measures. Congtruction of the
linewill bring compstitive rail service to the Bayport Industrid Didtrict (Bayport Loop) in southeast
Houston, TX, near Galveston Bay.

By petition filed on June 6, 2003, the City of Houston (the City), as well as The Gaveston Bay
Conservation and Preservation Association (GBCPA) and The League of United Latin American
Citizens (LULAC), jointly, filed petitions under 49 CFR 1115.5 asking the Board to stay the
effectiveness of the Final Decision pending judicia review.? In addition, GBCPA and LULAC, jointly,
aswell asthe City, Brian Pietruszewski,® and Harris County, TX,* individually, asked the Board to

! The Board granted an exemption under 49 U.S.C. 10502 from the requirements of 49 U.S.C.
10901.

2 On June 11, 2003, BNSF and San Jacinto, jointly, as well asthe Bayport Producers, filed
repliesin oppogition to the stay petitions. The Bayport Producers are ATOFINA Petrochemicals, Inc.,
Basdl USA, Inc., Equigtar Chemicads, LP, and Lyonddl Chemica Company, dl of which intend to ship
raw materials and/or products on the newly constructed line. The Bayport Producers are partnersin
San Jacinto.

3 Mr. Pietruszewski, aresident of Portland, OR, who files here as an individual, formerly
participated with GBCPA in this proceeding. Bayport Producers object to consideration of Mr.
(continued...)
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reconsider the Find Decision or reopen the proceeding to receive new evidence.® (In addressing both
sets of petitions, the City, GBCPA, LULAC, Mr. Pietruszewski, and Harris County will be referred to
collectively as petitioners.)

3(....continued)
Pietruszewski’ s petition for reconsideration and the two exhibits attached to it. They assart that, asa
resdent of Oregon, Mr. Pietruszewski lacks standing in a proceeding concerning the congtruction of a
ral linein Texas. However, adminigrative agencies are not as constrained as the courts and the Board,
like the Interstate Commerce Commission (ICC) before it, does not require that those who seek to
participate in agency proceedings demongtrate standing. Moreover, it has been the Board' s practice to
consder al comments involving environmenta matters. In addition, Bayport Producers properly object
to the tendering of new evidence that could have and should have been submitted by the due date for
comments on the Draft Environmenta Impact Statement. Mr. Pietruszewski’ s siatement that he
expected GBCPA to timdy submit his Exhibit B comments in its name, and that GBCPA represented
that the City had submitted comments similar to those he had prepared, does not excuse his failure until
now to himsdf submit any comments that he wished to have consdered. The Board properly posted
on itswebsite dl comments received on the Draft EIS, including those of the City, and Mr.
Pietruszewski could have readily determined that the City’s comments did not pardlel hisown. The
Board will consgder Mr. Pietruszewski’ s arguments, but Exhibit B will not be accepted into the record
because it congtitutes comments prepared for submission by GBCPA, which that entity declined to
submit.

4 On uly 1, 2003, Harris County filed a petition for leave to intervene, a petition for stay, and
apetition for adminigrative reconsderation. San Jacinto and BNSF replied in opposition to the petition
on July 3, 2003, arguing that the County could have filed earlier and, by adopting the City’ s arguments,
adds nothing to the record. Harris County’ s petition for leave to intervene is granted because doing o
alows the County to express its views without burdening the record or prejudicing any party.

> On June 23, 2003, the Bayport Producers, as well as BNSF and San Jacinto jointly,
opposed the requests for administrative reconsideration. On July 1, 2003, the City filed a motion for
leave to file areply in support of reconsderation. San Jacinto and BNSF asked the Board to strike the
proposed reply to areply on July 3, 2003, arguing that the filing contravenes the regulations at 49 CFR
1104.13(c) and conflicts with Board precedent, including our earlier order in thiscase. The City’s
moation for leave to file the reply will be denied. The pleading adds little or nothing to arguments the
City has dready made. The City does not argue that San Jacinto or BNSF did anything in their reply
except address arguments that the City made in its petition. The City’s motion adds nothing to the
proceeding and has served only to ingtigate another round of pleadings, an unjudtifiable burden to the
processing of this case.

-2-



STB Finance Docket No. 34079

Findly, the Board has received comments from citizens of Houstorf and members of the Texas
legidature,” raising generd environmental concerns about the proposal and the adequacy of the
Environmentd Impact Statement (EIS). The EIS was prepared by the Board and by three cooperating
agencies (the Federa Aviatiion Adminigtration (FAA), the Nationa Aeronautics and Space
Adminigtration (NASA), and the United States Coast Guard).

In this decison, both sets of petitions are consdered and denied. 1n addition, the comments
that have been received are addressed.

BACKGROUND

As explained in more detail in the prior decisonsin this proceeding, San Jacinto is a partnership
of chemica manufacturersin the Bayport Loop and BNSF. Currently, Union Pecific Railroad
Company (UP) isthe only railroad serving the Bayport Loop. On August 30, 2001, San Jacinto and
BNSF filed a petition seeking authority to construct and operate the proposed line in order to provide
competitive rall service to the Bayport Loop. The new line will extend from the former Galveston,
Henderson and Houston Railroad (GH& H) line, now owned by UP, near Ellington Field, aformer Air
Force base now used for generd aviaion and commercid operations with some use by the military and
NASA. BNSF intends to reach the proposed line viaits trackage rights over connecting UP lines?®

These trackage rights fulfill a condition that the Board imposed on UP in connection with its
merger with Southern Pacific Transportation Company (SP).° The condition gives BNSF aright to use

® Michadl Fannigan, William Kelly, D. Marack, M.D., and Daniel Henn.
" The Honorable Rick Noriega and John E. Davis of the Texas House of Representatives.

8 Initidly, BNSF and San Jacinto had proposed routing Bayport Loop traffic into and out of a
BNSF facility caled New South Y ard and over UP s Glidden Subdivision and the GH&H line. In
response to community concerns and potential congestion impacts near New South Yard, BNSF and
San Jacinto ultimately proposed routing the traffic to and from CMC Railroad’ s Dayton Yard dong the
GH&H line and the East Belt, Termind, Lafayette, and Baytown Subdivisons. BNSF and San Jacinto
notified the Board of this change—which did not affect the route of the proposed new rail line itsef—in
August 2002.

9 See Union Pacific Corp., Union Pacific R.R. Co., and Missouri Pacific R.R. Co— Control
and Merger—Southern Pacific Rail Corp., Southern Pacific Transp. Co., . Louis Southwestern Ry.
Co., SPCSL Corp., and The Denver and Rio Grande Western R.R. Co., 1 S.T.B. 233, 419 (1996),

(continued...)
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UP linesto reach a“build-in/build-out” point. The condition thus preserved the potentia for the
cregtion of competitive rail service to the Bayport Loop, which the BNSF petition in this case sought to
redize.

In adecision served on August 28, 2002, the Board addressed transportation related issues
and tentatively found, subject to later consderation of the environmental impacts, thet this proposa met
the exemption standards of 49 U.S.C. 10502.2° The Board stated that, upon completion of the
environmentd review process, it would issue afind decison addressing the environmenta impacts and
whether to authorize the proposal.

The Board's Section of Environmental Anaysis (SEA)* then conducted a detailed
environmenta review of the proposal and its reasonable dternatives, as required by the National
Environmenta Policy Act, 42 U.S.C. 4321-43 (NEPA). SEA undertook extensive public outreach,
including meetings and consultations, severd Ste vidts, atoll-free telephone line, and use of the Board's
officid webste, to give interested agencies, organizations, and members of the generd public the
opportunity to learn about the project, define issues, and actively participate in the environmentd review
process. Given the substantial public controversy generated by other pending transportation proposas
in the Houston area, including the Bayport Container/Cruise Termind Facility (Bayport Termind), and
the perceived relationship of those projects to the instant proposal, SEA determined that preparation of
afull EIS was warranted here even though the proposa was not expected to result in potentialy
sgnificant environmenta impacts.'?

On December 6, 2002, SEA issued for public review and comment a detailed Draft
Environmenta Impact Statement (Draft EIS) addressing a broad range of environmentd issues and
dternatives. During preparation of the Draft EIS, BNSF and San Jacinto submitted for SEA’s

%(....continued)
aff’d sub nom. Western Codl Traffic Leaguev. STB, 169 F.3d 775 (D.C. Cir. 1999).

10 Under 49 U.S.C. 10502(a), the Board shall exempt a proposed construction from the
requirements of 49 U.S.C. 10901 when it findsthat: (1) the application of that provison is not
necessary to carry out the nationa rail trangportation policy, and (2) either (A) the transaction is of
limited scope, or (B) the gpplication of the provison is not necessary to protect shippers from the abuse
of market power.

1 Referencesto “SEA” in this decision encompass the efforts of the cooperating agencies.

12 SFA freguently prepares amore limited Environmental Assessment in rail construction
Cases.
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consderation 76 proposed voluntary mitigation measures addressing a broad range of potentia
environmental and community concerns®® In the Draft EIS, SEA recommended that the Board impose
this extensve voluntary mitigetion as a condition to any fina approvd of this project. SEA dso
concluded that dl of the “build” dternaives andyzed in detal in the Draft EIS would have only
moderate impacts on surface water, wetlands, and plant communities, and negligible or no impacts on
al other environmental resources.

SEA received over 500 written comments by mail, e-mail, or telephone on the Draft EIS from
elected officias, organizations, companies, concerned citizens, and federd, state, and local agencies™
SEA dso hdd two public meetings on the Draft EIS in the project ares, at which 115 interested parties
commented ordly.

On May 2, 2003, SEA served and filed the Find Environmenta Impact Statement (Find EIS)
with EPA. The Find EISwas as0 issued to dl parties of record, as well as gppropriate government
agencies, eected officiads, and community groups, and was made available on the Board' s website on
that date.

The Find EIS responded to public comments on the Draft EIS, made some corrections and
minor changes, drew fina conclusions on the proposal’ s environmenta impacts, and recommended 80
environmenta conditions to mitigate the proposd’s minor environmental effects (comprisng BNSF's
and San Jacinto’s 76 voluntary conditions and 4 new conditions developed by SEA following issuance
of the Draft EIS). See Find Decisonat 8-9, 17-29. Inthe Final EIS, SEA reaffirmed the conclusion
reached in the Draft EIS that neither the proposed route nor any of the other “build” dternatives would
have potentidly sgnificant environmentd effects, and that dl are fully acceptable. Therefore, SEA

13 The Board encourages railroads to devel op appropriate voluntary mitigation in consultation
with loca communities and interested agencies. The resulting arrangements are often more satisfactory
to the parties and more far reaching than the mitigation the agency could impose unilaterdly.

14 The“build” dternatives, which would require new construction, included the route proposed
by BNSF and San Jacinto (hereafter the proposed route), and aternatives designated as“1C,” “2B,”
“2D,” and the Origind Taylor Bayou Crossing route. SEA aso analyzed aroute requiring no new rall
congtruction that would involve BNSF s use of UP' s exigting lines to serve the Bayport Loop—even
though BNSF does not have the trackage rights needed to adlow operations over those lines. Findly,
SEA assessed the no-action dternative, which would leave shippersto rely solely on service by UP.
See Find Decisonat 6-7.

5 The United States Environmenta Protection Agency (EPA) gave the Draft EISits highest
rating, “lack of objections.”
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recommended that the Board authorize the construction and operation of severd specific “build’
dterndives, subject to the extengve environmental mitigation measuresincluded in the Fina EIS.
Neverthdess, SEA identified the dternative known as“1C,” a modification of the proposed route
developed to avoid impacts to Ellington Fied, as the preferred dternative.'®

On May 9, 2003, the Board served the Finad Decision, adopting dl of the conclusons and
recommendationsin the Find EIS. The Board was sdtisfied that the EIS took the requisite “hard [ook”
at the environmenta consequences of this project and adopted the Fina EIS's conclusion thet dl
potential environmental impacts would be minimal. The Board identified Alternative “1C” asthe
preferred aternative, but found that dl of the “build” aternatives were permissible. Therefore, the
Board granted fina approva for San Jacinto to build, and BNSF to operate over, any of the “build’
aternatives to reach the Bayport Loop. The grant was subject to compliance by San Jacinto and
BNSF with dl of SEA’s recommended environmenta mitigation measures, which the Board found
would be “fully adequate to address the minimad environmentd effects associated with the construction
proposal.” Find Decisonat 11.

EPA regulations required it to publish a notice of the Find EIS s avalability in the Federal
Regiser on May 9, 2003. Inissuing the Final Decison the same day, the Board invoked CEQ's
regulation at 40 CFR 1506.10(b), which alows an agency to make a decision on a proposed action
less than 30 days from EPA’s publication of anotice of aFina EISin the Federal Regider, if the
agency’ s decison is subject to forma adminidtrative review after publication of the Fina EIS. In such
cases, the rule provides that the period for an adminigtrative apped of the agency’ s decision and the
30-day administrative review period prescribed in 40 CFR 1506.10(b) may run concurrently.'’ See
Find Decisonat 13.

Although EPA published notice of the EIS s availability on May 9, 2003, the notice
misidentified the document as a draft rather than afina EIS. See 68 Fed. Reg. 25023. That error was
corrected by an amended notice issued as part of EPA’s next notice of availability of NEPA
documents. See 68 FR 26606-07 (May 16, 2003).2® To preclude any concern about shortening the

16 A Council on Environmental Quadity (CEQ) regulation requires that the Find EIS identify a
preferred aternative. 40 CFR 1502.14(€).

17 This concurrent period for adminigrative review and public availability of the Find EIS will
be referred to here as “the dternate procedure’ for reaching afinal decision.

18 The Board was not responsible for the error in publication, as SEA had properly notified
EPA that the document was aFind EIS in itstranamittd letter, and EPA had so acknowledged. See
(continued...)
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30-day period for seeking administrative reconsderation, the Board, by decison served May 16,
2003, extended the due date for petitions for administrative recondderation, as well as the effective
date of the Finad Decison, to June 16, 2003. Subsequently, to allow additiona time for it to consider
any petitions, the Board, by decison served June 12, 2003, further extended the effective date of the
Find Decisonto July 11, 2003.

DISCUSSION AND CONCLUSIONS

The Petitions For Stay

To obtain agay pending judicia review, a petitioner must show that: (1) thereisastrong
likelihood that the petitioner will prevail on the merits, (2) the petitioner will suffer irreparable harmin
the absence of a day; (3) other interested parties will not be substantialy harmed; and (4) the public
interest supports granting the stay. Hilton v. Braunskill, 481 U.S. 770, 776 (1987); Washington
Metropolitan Area Transt Commission v. Haliday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977);
Virginia Petroleum Jobbers Association v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958) (Virginia
Petroleum). On amoation for Say, “it isthe movant’s obligation to judtify the. . . exercise of such an
extraordinary remedy.” Cuomo v. United States Nuclear Regulatory Comm., 772 F.2d 972, 978
(D.C. Cir. 1985). The parties seeking astay carry the burden of persuasion on dl of the ements
required for such extraordinary relief. Cana Authority of Ha v. Calaway, 489 F.2d 567, 573 (5th
Cir. 1974).

Likelihood of success on the merits. None of the petitioners here chalenge the Board' s findings
on transportation issues. Rather, their concerns relate to the Board' s congderation of environmental
impacts. NEPA requires federd agenciesto examine the likely environmenta effects of proposed
federd actions and to inform the public concerning those effects. See 42 U.S.C. 4332; Bdtimore Gas
& Electric Co. v. Natural Resources Defense Council, 462 U.S. 87, 97 (1983) (Bdtimore Gas).
Under NEPA, the Board must consider the potentia significant environmental impactsin deciding
whether to authorize arailroad construction proposal as submitted, deny the proposa, or gpprove it
with mitigation conditions. NEPA'’s procedures are in place to “insure that environmental information is
available to public officids and citizens before decisions are made and actions are taken.” 40 CFR
1500.1(b).%° Here, the Board fully complied with NEPA'’ s reguirements by preparing a detailed EIS,

18(...continued)
Exhibits A-1 and A-3 of the Bayport Producers’ reply to the petitions to reconsider or reopen.

1% Therole of acourt in reviewing the adequacy of an EISislimited. Ie of Hope v. Corps of
Engineers, 646 F.2d 215, 220 (5th Cir. 1981). The court’sroleis smply to ensure that the agency has
(continued...)
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evauating in detall the environmenta effects of the proposed congtruction project, and providing afar
opportunity to interested persons, entities, and agencies to voice their concerns about the project.

Initsrequest for a stay, the City argues that the Board has not complied procedurdly with
CEQ regulation 1506.10(b), which alows the dternate procedure of making afind decision
concurrently with making the Find EIS available where there is an adminidirative gppeal process that
provides “ared opportunity to ater the decison.” The City argues that no such opportunity exists
now, because one of the two Board members who participated in the Final Decision has since resgned
and has not yet been replaced, temporarily leaving the Board with only one sitting member.2° The City
argues that the remaining member lacks lega authority to act done and that, in any event, the lack of an
“opportunity for discourse, discusson, or give and take within the Board . . . Sgnificantly diminish[es]
the * opportunity to ater the decison.”” City Stay Petition at 4.

The fact that the Board temporarily has only one sitting member does not incapeacitate the
agency. The Board's governing statute expresdy provides that the Board' s authority to act is not
impaired by a“vacancy.” 49 U.S.C. 701(b)(7). Asthe City concedes, under 1 U.S.C. 1, the generd
rule of condruction of federal statutesisthat use of the singular includes the plurd, “unless the context
indicates otherwise.” See Railroad Y ardmasters of Americav. Harris, 721 F.2d 1332 (D.C. Cir.
1983) (Yardmadters). Here, thereis no indication that Congress intended to preclude the Board from
acting with two vacancies. Indeed, when Congress created the Board in the ICC Termination Act of

19(...continued)
adequatdly consdered and disclosed the environmenta impact of its actions and that its decison is not
arbitrary and capricious. Batimore Gas, 462 U.S. at 98. Moreover, courts apply a“rule of reason”
standard in reviewing the adequacy of an EIS—a " pragmatic standard which requires good faith
objectivity but avoids ‘fly specking’ the document.” Missssppi River Basin Alliance v. Westphd, 230
F.3d 170, 175 (5th Cir. 2000) (citations omitted). A court will defer to the “informed discretion of the
responsible federal agencies” Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 377
(1989). The courtswill not insert their judgment (or that of petitioners), in the place of the agency’s
where the agency has followed the appropriate procedures and its conclusions are reasonable.

%0 The City cannot contest the validity of the Board's determination in the Final Decision
decision to invoke the aternate procedure, because two members unanimoudy voted to do so. The
City aso does not dlege that it lacked notice of the issuance of the Find EIS, which was served on all
parties of record, including the City, on May 2, 2003. Nor does (or could) the City contend that it did
not have afull 30 days to seek adminidtrative review since the Board extended the time for filing a
petition to June 16th, 30 days after EPA published its corrected notice. Rather, the City’ sargument is
that an intervening event (the resgnation of Commissoner Morgan) precludes a meaningful
adminigrative review of the Find Decison
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1995 (ICCTA),# it expresdy repeded the quorum provision that had applied to the Board's
predecessor—the ICC.?? Thus, thereis no impediment to the Board acting while it temporarily has
only one Sitting member.?

Moreover, the public interest would not be served if the Board were unable to act with one
member. The Board has exclusive authority over most aspects of the railroad industry, with action
under other laws and in other forums expresdy preempted. See 49 U.S.C. 10501(b). Without Board
approvd, railroads could not congtruct or acquire new lines or sell or abandon existing lines, use
another carrier’ strack, or consolidate operations. Nor could the Board resolve rail rate and service
disputes or address service disruptions. In other words, much of the regular activity of railroads would
grind to a hat during periods when the Board has only one sitting member, if the Board were unable to
act during these times. And in carrying out many of its respongbilities, the Board is required to act
within atime established by statute®* Thus, it is reasonable to conclude that Congress intended that the
Board' s satutory obligations not languish in regulatory limbo when the Board temporarily has only one

2l Pub. L. No. 104-88, 109 Stat. 803.

22 Former 49 U.S.C. 10306(a) was not carried forward in ICCTA. But even under former 49
U.S.C. 10306(a), a quorum was amgjority of the gtting |ICC commissioners, not amgority of the
number of commissioners authorized by the statute. See Assure Compstitive Trangportation, Inc. v.
United States, 629 F.2d 467, 473 (7th Cir. 1980) (“ Congressintended those Commissionersin office,
however many there are, to be ‘the Commisson’ for al purposes. ‘A mgority of the Commisson,’ the
phrase used in the quorum provision, accordingly must mean a mgjority of those Commissonersin
office”)

2 Cf. Yardmasters, 721 F.2d. at 1341 (“The vacancies provision provides for the continued
existence of power, while the quorum provision [at issue in that case] condition[ed] the exercise of that
power,” necessitating the advance delegation of authority to the sole remaining member that was upheld
in thet case (emphasisin origind)).

2 See, eq., 49 U.S.C. 10704(c), 10904(d), (f), 11325, 11701(c).
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stting member.?® For these reasons, a finding that the Board can act with one member is, contrary to
the City’ s position, fully consstent with public policy.

The City argues that the statutory requirement for bipartisan Board membership, and the
Board's own rules delegating certain functions to a single member, together require a multiple-member
decison on a petition for adminigtretive review. By itsterms, however, the bi-partisanship requirement
means that, when thereis afull Board complement, al three members may not be of the same party.?
And the fact that the Board has designated certain functions for resolution by a single Board member
when there is more than one member does not preclude Board action on other matters when the Board
temporarily has only one member.

Thus, there is no merit to the City’ s contention that a one-member Board lacks authority to act
on a petition for adminigtrative review, or any other matter. In short, the opportunity for meaningful
review, as contemplated by CEQ rule 1506.10(b), clearly is present.?’

> The City points out that the only other case in which asingle sitting member was found able
to act on behdf of a multi-member agency—Y ardmasters—involved the Nationd Mediation Board
(NMB), an agency whose authority was principally procedurd in nature. But the lack of directly
gpplicable precedent is not surprising, as neither the Board nor the ICC has ever been in this position
before. And the fact that the Board' s authority, in some respects, is more “ substantive’ than that of the
NMB makes a more compelling case that the Board should not be disabled from acting even with two
vacancies. Given the importance of the Board' s duties to the Nation’srail system, and the serious
disruption that the rail industry would face, here, asin Y ardmagters, “the consegquences could be
catastrophic if such vacancies were completely to disable the Board for any period of time.” 721 F.2d
at 1342.

% The rdlevant statutory provision states, at 49 U.S.C. 701(b)(1): “The Board shall consist of
3 members, to be appointed by the President, by and with the advice and consent of the Senate. Not
more than 2 members may be gppointed from the same politica party.”

21 The City suggests that the Board’s well established standardsin 49 CFR 1115.3 for granting
adminigrative reconsderation (materia error, newly discovered evidence, or changed circumstances)
are 0 high as to preclude meaningful review. However, the CEQ requirement is that the agency have
“aformally established appea process” 40 CFR 1506.10(b). Nothing in the CEQ regulation suggests
that, to be meaningful, there must be a de novo review by the agency. Similarly, the 20-page limitation
on petitions for adminigtrative consideration, decried by the City, does not adversdy impact its ability to
petition for adminigtrative reconsderation. The 20-page limit—like an appelate court’ s limitation on
pages or words in a brief—is intended to encourage parties to focus on important issues. Moreove,

(continued...)
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Petitioners dso contend that they will prevail on their argument that the EIS falled to teke the
“hard look” at environmental impacts required by NEPA. As discussed below (see the discussion of
the petitions for reconsderation), none of their argumentsiswell founded. Asthe EIS and the Board's
Finad Decison demondrate, the environmentd effects of this project were thoroughly analyzed and
consdered, the agency responded to the comments received on the Draft EIS, and the agency’slogic
and methodology were fully explained. Petitioners have failed to make the “ powerful showing of
probable adminigtrative error” required for astay. Busboom Grain Co. v. ICC, 830 F.2d 74, 75 (7th
Cir. 1987).

Irreparable Harm.  Petitioners describe the harm they dlegedly will suffer only in generd,
conclusory terms. See City Pet. at 8-9; GBCPA Mot. at 4. Thisfadlsshort of the demonstration of
particularized irreparable injury that would be needed to warrant astay.?® Petitioners argue that the
public has astrong interest in ensuring that the environment is protected prior to dlowing congtruction to
begin. But as discussed in more detail below, the agency’ s thorough environmenta analysisin this case
shows that this project will not have sgnificant environmenta impacts. Moreover, even the moderate
impacts that would otherwise occur will be mitigated to a great extent by the 80 conditions with which
San Jacinto and BNSF must comply that address wetlands, surface water, and plants, aswell asa
range of additional issues of interest to the community. As part of that mitigation, BNSF and San
Jacinto must obtain appropriate federd, sate, and loca environmentd permits. Thus, any
environmental impacts will be minimd.

Other Stay Criteria. In contrast, a stay would delay the benefits of the proposa—compstitive
rail service for the Bayport Loop?® and strengthening of the critical rail infrastructure in
Houston*—benefits that would inure not simply to the Bayport Loop Producers and other potentia

21(...continued)
nothing precluded the City from seeking awaiver of the page limitation, or incorporating by reference
lengthier documents, had it wished to exceed the limitation.

28 |ndeed, the record indicates that, before construction on this line can even begin, additional
permits must be obtained and San Jacinto and BNSF must still select the actual route to be constructed.

29 The Bayport Producers submitted affidavits stating that jointly they pay an additiona $1.5
million monthly in increased trangportation costs because of the lack of competition for theserall
shipments.

30 See UP/SP Merger Oversight Decision No. 10, 3 ST.B. 1030 (1998) (citing the need for
(continued...)
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shippers, but to the public generdly. In sum, thereislittle likeihood that petitionerswill prevail on the
merits of acourt chadlenge to the Board' s environmenta review process in this case, and petitioners
have not met their burden of showing that a stay pending judicid review iswarranted. Accordingly, the
stay requests will be denied.

Petitions For Reconsideration

As discussed below, none of petitioners challenges to the Board' s environmenta review
process or Find Decison demongtrates a materia error in the conduct of this proceeding or the
Board s decison. Nor have the petitioners presented new evidence or changed circumstances that will
materialy affect the prior action.

1. Trackage Rightslssue. Mr. Hannigan suggests thet the Board should analyze the
environmenta impacts of additiond dignments for the Bayport Loop, cdled “Alignment 3" and
“Alignment 4" in the Draft EIS3! However, as SEA explained, Draft EIS a 2-21 and 2-22, these
dignments were not feasble dternatives. The dignments could be built only if the rail operator, BNSF,
could obtain trackage rights over arail line of the Port Termina Railroad Association (PTRA), to which
the dignments would connect. The PTRA line a issue was built in aright-of-way owned by UP. The
Draft EIS properly determined that there was no need to evauate the environmenta effects of these
alignments because they could not be built; a private 1995 agreement precludes PTRA from dlowing its
line to be used by BNSF to serve Bayport Loop shippers.

This agreement was entered into by what were then two separaterail carriers (UP and SP) with
the Port of Houston Authority, as part of a negotiated agreement to facilitate the planned merger of UP
and SP.3? The agreement provides that, if the Port of Houston alows the PTRA line to be used for
BNSF to serve Bayport Loop shippers, UP will void PTRA’sright to operate over the UP right-of-

way.

Mr. Flannigan asserts that the UP-SP-Port of Houston agreement is anticompetitive and that
the Board should compel UP and PTRA to permit BNSF to operate over the PTRA line. However,
Mr. Flannigan has not shown that the agreement UP made with the Port of Houston is improper

39(....continued)
investment in the Houston arearall infrastructure).

31 See dso the comments of Mr. Henn.

32 That merger has since occurred and, after a difficult start-up period, it has provided
subgtantia benefits in both the Houston area and, more generdly, throughout the West.
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anticompetitive behavior. UP was smply protecting its own property (its right-of-way) from being used
by a competitor to take business avay from UP—a sound business practice that does not contravene
antitrust principles.

2. Adeguecy of the Environmental Andyss. Petitioners and commenters present a plethora of
clamsthat the Draft and Final EIS ether did not address, or did not adequatdly evauate, the
environmenta effects of thisrail construction project.® In both the Draft and Find EIS, however, SEA
took the “hard look” at environmental impacts required under NEPA, and none of the petitioners or
commenters has raised issues that have not aready been considered adequately.®* Petitioners and
commenters Smply disagree with the outcome of SEA’s extendve andyss.

A. Bayport Termind Find EIS. GBCPA/LULAC argue that the Board should reevaluate the
impact of thisrail construction and operation in light of the issuance, on May 16, 2003, of the U.S.
Army Corps of Engineers Find EIS on the proposed Bayport Termina. The issuance of the Bayport
Termind Fina EIS does not make the EIS prepared in this case incomplete or inadequate, asthe
Bayport Termind project was fully consdered in SEA’s cumulative impact andys's, see Draft EIS,
Chapter 5 and Find EIS, Section 4.18. No need has been shown for additiona environmenta analysis
based on any information that was not available when the Board' s Find EIS was prepared.  See,
generdly, Vermont Y ankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435
U.S. 519, 554-55 (1977). See aso Western Codl Treffic Leaguev. ICC, 735 F.2d 1408, 1411
(D.C. Cir. 1984) (an agency must be able to rely on the record presented to it and cannot be expected
to “behave like Pendlope unraveling each day’ swork to sart the web again the next day.”); City of
Olmgted Fallsv. FAA, 292 F.3d 261, 274 (D.C. Cir. 2002) (Supplementa EIS only required where
new information “provides a serioudy different picture of the environmenta landscape.”) (emphasisin
origind).

B. Air Qudity. Based on the Bayport Termina Find EIS, GBCPA/LULAC argue that SEA
must recongder itsair quality analysis. These parties contend that, by itself, the proposed Bayport
Termind would violate the 24-hour Nationad Ambient Air Quality Standards (NAAQS) for PM2.5
(particulate matter of 2.5 microns or less). But petitioners overgtate the findings in the Bayport
Termina Find EIS, which explained that 80% of the potentiad PM 2.5 emissons would come from
fugitive dust during construction (congtruction emissions would pegk in 2010)—rather than

3 See, eq., the comment letters of Dr. Marrack, Mr. Kely, Mr. Henn, and Mr. Flannigan.
These concerned citizens raised issues Smilar to those presented in comments on the Draft EIS, and
thus the concerns were dready addressed in Chapter 4 of the Find EIS.

34 For example, Harris County argues that the EIS ignored the potentia impacts on Armand
Bayou. But the Armand Bayou was fully considered in the Draft EIS at 4-16 to 4-48 and 4-94.
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operations—and that such emissions could be controlled. Further, the caculation of emissonsin the
mode used in the Bayport Termind Final EIS assumes aworst-case scenario. In any event, the
Bayport Termind Find EIS Satesthat it islikely that the impact of operationsin the vicinity of the
termind following its congtruction would not exceed the NAAQS. See Bayport Termina Find EIS,
Executive Summary at 32 and Section 3.12-18.

Like the Bayport Termind project, thisrail line condtruction project will cause more PM2.5
emissons during congtruction than during operations on the line. See Draft EIS at Table 4.6-1 and
Fina EISa Table4.6-5. But congtruction of therail line will long snce have ended when congtruction
emissions peak at the Bayport Termind in 2010. Moreover, asthe Find EIS indicates a 4-89, the
levels of PM emissions that would be generated by this rail congtruction are extremely low, and even
lower levels would result from the operation of any of the “build” dternatives. Thus, GBCPA/LULAC
have not presented new evidence that would require a reevauation of the effect of thisrail project on
the bass of air qudity.

C. Noaise. Agan referring to the recent Bayport Termina Find EIS, GBCPA/LULAC clam
that the Bayport Termind will violate the noise ordinance of the City of Pasadena, TX, requiring the
Board to reevauate noise impacts of the rail congtruction project. However, in responseto asmilar
request to evauate the cumulative noise impacts if both the rail line and the Bayport Termind projects
were congructed, SEA determined that the noise from the “build” aternatives for therail line would not
affect communities near the proposed Bayport Termina. See Fina EIS at 4-85. Thus, reopening is
not warranted.

D. Ral Operations. GBCPA/LULAC contend that the Find EIS did not adequately discuss
the cumulative impact of the Bayport Termina and another proposed marine termina at Shoa Point on
congestion in therail corridors dong two state highways—SH 146 and SH 225. But SEA did andyze
the cumulative impacts of both proposed port projects in the Draft EIS a
5-2 through 5-4. Asexplained there, UP dready has arailroad right-of-way in the SH 146 corridor,
and PTRA plansto build anew rail line in that right-of-way to serve the proposed Bayport Termind.
None of the “build” dternatives for this project isin the SH 146 or SH 225 corridors, and therefore the
Fina EIS properly concluded that this project will not increase congestion in those corridors. See dso
Fina EIS at 4-28 and 4-29.

The City argues that the actud leve of rall traffic on the proposed line could be as high astwo
100-car trains per day. But asthe Final EIS (at 4-22 to 4-28) and the Find Decison (a 12) explain,
BNSF straffic projections (an average of two trains per day, with 36 to 66 cars per train) are
reasonable, given the nature of the commodities to be shipped, the amount of traffic to and from the
Bayport Loop, and the amount of that traffic likely to be captured from UP. Additiondly, neither
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BNSF nor San Jacinto has stated that BNSF would actualy operate 100-car trains or that doing o is
reasonably foreseeable.® Thus, there was no need to analyze the impact of 100-car trains.

Mr. Pietruszewski asserts that the andysisin the Draft EIS of predicted rall traffic over thisline
failed to account for the majority of the traffic moving today from the Bayport Loop.®” But BNSF
properly developed an estimate of the number of carloads that it thought it could capture, based on its
assessment of the Bayport Loop market (including the condtraint that the new line would not alow
BNSF to physicdly reach dl of the shippersin the Bayport Loop). See Find EIS a 4-23. SEA then
determined that BNSF s estimates appeared reasonable, as explained in Appendix C of the Draft EIS.
While Mr. Rietruszewski would estimate expected train traffic levels differently, he has not
demonstrated that SEA’s anadlyss of the expected train traffic was unreasonable.

E. Rpdinesand Public Safety. There are numerous pipelines, both above and below ground,
that are used to transport natural gas, petroleum, water, and wastewater in the area of the various
“build” dternatives. GBCPA/LULAC and the City clam that SEA did not disclose potentia impacts
that would arise because the newly congtructed rail line will cross existing pipelines. GBCPA Pet. a 3
4; City Pet. a 17-18. To the contrary, asthe EIS demondtrates, SEA examined, evauated, and
disclosed the extremely low potentid that thisrall congtruction will have for causing releases from these
pipelines, focusing on pipelines carrying materials whose release would pose the most serious risk.

Petitioners dam that SEA erred in analyzing pipdinerisk for this congruction by using
nationwide historic pipeline-accident data. But the data, obtained from the federa Office of Fipeline
Safety (OPS), covered 16 years of actual experience. Draft EIS at Appendix E. Moreover, rather
than soldy relying on this data, SEA sought additiond verification by providing copies of the Draft EIS
to both OPS and the Railroad Commission of Texas, which together regulate interstate and intrastate
pipelines. See Draft EISat 10-1; Find EISa 6-1. Neither agency raised any concerns about SEA’S
methodology for predicting accidentd releases. Thus, SEA’s approach clearly was acceptable.

Contrary to the City’ s claim that no one knows where pipelines are buried, SEA obtained very
detailed information from BNSF and San Jacinto on the location, contents, and ownership of pipelines
in the project area that could be affected by any of the “build” dternatives. See Draft EIS at 3-8 and
Appendix E and Find EIS a 4-62 (indicating thet detailed pipeline information has been avallable in the
public docket snce August 2002). Nor did SEA smply make the assumption that the “ Texas One Cal

% The City assertsthat BNSF and San Jacinto have admitted that 100-car trains are
foreseeable. All BNSF and San Jacinto said, however, was that it would be physicaly possible to
handle 100-car trains on the line (see Final EIS at 4-23 and 4-26).

37 Mr. Flannigan raises similar concerns.

-15-



STB Finance Docket No. 34079

System” will prevent dl accidents to buried pipelines, as the City contends. See Find EIS at 4-64.
Rather, BNSF and San Jacinto volunteered two conditions, imposed by the Board, to ensure pipeline
safety. Pursuant to these conditions, the railroad’ s engineers, in cooperation with the pipeline owners
and aqudified pipeline engineering firm, will determine a specific enginearing solution & each pipeine
crossing to diminate the risk of an accidental release. See Conditions 52 and 53 at Find Decison, 25.

The City expresses concern about locating the proposed rail line near a city park that is
adjacent to adense area of pipeines. But SEA fully evauated this concerninthe Final EIS at 4-72,
explaining that the risk of a release was extremely low for the entire length of dl of the *build”
dternatives, and that the potentia risk of arelease a any one location would be even less.

GBCPA/LULAC assart (as did GBCPA in its comments on the Draft EIS) that increased rail
traffic from proposed marine terminds in the areawould increase track maintenance of exigting lines
and increase the potentid risk of maintenance-related accidents affecting pipelines. Asnoted in the
Fina EIS at 4-69, however, SEA found no higorica information indicating any railroad maintenance-
related accidents affecting pipelines.

F. Landfills. GBCPA/LULAC repeat a concern, also raised in various comments on the Draft
ElS, that SEA did not include a comprehensive study of waste disposd Stesin the areaof Alternatives
“2B” and “2D.” However, asexplained in the Find EIS, at 4-128 to 4-130, SEA surveyed the area
and extensvely searched databases to identify both existing and past waste disposa Sites dong these
dignmentsand dl others. See also Draft EIS, Section 4.13 and Appendix K.

G. Wetlands and Hooding. Contrary to petitioners clams, SEA extensvely examined the
effect of this project on wetlandsin the area. GBCPA/LULAC (Pet. at 5) criticize SEA for relying on
the determination of the U.S. Army Corps of Engineers concerning the acreage of wetlands covered by
Section 404 of the Clean Water Act (“jurisdictional wetlands’). But as explained in the Find EIS (at 4-
92), the Corps has regulatory respongbility to determine jurisdictiona wetlands in Texas, and therefore
SEA’sreliance on the Corps was entirely reasonable. In any event, the EIS evduated the impacts to
non-jurisdictional wetlandsaswell. See Final EIS a 4-92, referring to Draft EIS at 4-50 to 4-54.

Mr. Hannigan clams that additiond andysisis needed to ascertain whether thisrail congtruction
would increase flooding in the Houston area. But responding to smilar clams, the Find EIS explained
at 4-93 and 5-7 that the impacts would be minor because of appropriate drainage design and
compliance with the flood control requirements of the gppropriate federd, state, and loca agencies.

H. Grade-Separated Crossings. Mr. Pietruszewski faults the analysis of grade-crossing delay
and safety presented in the Draft EIS. In particular, Mr. Pietruszewski contends that SEA’s andyss
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should have used alonger train length,® alonger ddlay time for warning signd eguipment,® alower
vehicle departure rate for some rail and roadway intersections*® and a Slower train speed for one
intersection.** In addition, he argues that the analysis did not take into account existing delay

3 Mr. Pietruszewski’ s argument that traffic levels are understated is based on a flawed
understanding of projected rail traffic levels, as explained above. But even if the gpproach Mr.
Fetruszewski recommends had been used in the EIS, the resulting difference in delay would be smal
(on the order of 0.1 seconds of more delay for most intersections and less than 0.5 seconds at al of the
intersections he mentions), and the EI'S conclusions would be unchanged.

39 Mr. Piegtruszewski argues that the Draft EIS analysis understates delay because the 30
seconds alowed for crossing gates to open and close was inconsistent with the FRA requirement that
warning systems (e.g., lights and crossing gates) provide a least 20 seconds of warning time before a
train arivesa acrossng. 1n making this argument, however, he evidently assumed that delay after a
train passes through an intersection must be equa to the warning time required before the train arrives
a theintersection. Thisissmply not the case. Once atrain has passed through a crossing, the warning
systemn ceases operation within seconds and vehicle traffic flow resumes. Thus, 30 secondsisa
reasonable and gppropriate estimate of the total delay time for warning systems if crossing gates are
present. If crossing getes are not present, the delay time would be less, as discussed in Appendix F (at
F-2) of the Draft EIS.

40" The vehicle departure rate is the number of vehicles per hour that flow across a certain point.
According to Mr. Pietruszewski, the 1,400 vehicles figure used in the EIS for some intersectionsis not
appropriate for urban street crossings in Houston. (Texas Representatives Noriega and Davis share
thisconcern.) However, even if Mr. Pietruszewski were correct and his proposed vehicle departure
rate of 900 vehicles per hour per lane were more accurate, the resulting increase in average delay for
vehicles a these grade crossings for the proposed project would still be small—less than a hundredth of
asecond (0.01) at many of the crossings, and for any of the affected crossings, a most atenth of a
second (0.1). Such asmdl difference would not affect the EIS s conclusion that this project will not
result in Sgnificant grade-crossing ddays.

4L Mr. Pigtruszewski daims that the train speed used in the andysis of traffic delay a the
Harrisburg Boulevard rail crossing istoo high and, thus, the EIS underestimated delay. Mr.
Retruszewski bases this claim on the assertion that trains cannot move at 15 mph, asthe EIS
determined, and that, therefore, grade-crossing delay will be significant. However, the caculations of
estimated train gpeed in the EIS used Federd Railroad Adminigtration (FRA) dataon typica train
speed on this exigting line segment. Because the FRA has primary jurisdiction over railroad safety, it
was entirely appropriate for SEA to rely on FRA’strain-speed datainitsanalyss. Further, even if the

(continued...)
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conditions™ and the future addition of rail traffic resulting from the Bayport Termina and the Shod
Point Termind.*® Further, he assarts that SEA’ s safety analysis was based on incomplete information
and failed to fully disclose safety impacts

The materid Mr. Pietruszewski presents, however, is not new information, and it does not
reved any materid error. See notes 37-43 above. Further, as discussed in the Draft EIS at 3-21 and
the Fina EIS a 4-4, SEA consulted with the Texas Department of Transportation (TXDOT), which has
primary jurisdiction over grade crossings in Texas, during preparation of the EIS. Nether TXDOT nor

“1(...continued)
BNSF trains carrying Bayport Loop traffic (an average of 2 trains per day) were to travel more dowly
across Harrisburg Boulevard than the 15 mph used in the Draft EIS andlys's, the overdl changein
average dday per vehicle would be minima given the current high traffic levels on that track
(approximately 25 trains per day). Accordingly, SEA properly determined that the level of service
would not change.

42 Mr. Pigtruszewski argues that the Draft EIS underestimated delay because it did not account
for delay due to lengthy blockages of intersections. Contrary to Mr. Pietruszewski’ s assartion, thereis
no evidence in the record that stopped trains currently block road intersections on the route andyzed
for the “build” dternatives (see Final EIS at 4-75). Thus, as described in the Draft EIS at 3-22 and the
Find EIS at 4-74, SEA reasonably used FRA data on typica train speed for the delay analysis.

43 Contrary to Mr. Pietruszewski’ s claims, the potentid cumulative impacts of the two port
projects on highway/rail crossng delay are thoroughly discussed in the Draft EIS at 5-5. In asserting
that the potentid port traffic should have been included in the quantitative delay andysis, Mr.
Pietruszewski ignores that the routes used for such traffic may be entirely different than the route BNSF
proposes to use for Bayport Loop traffic. In addition, other future changes may reduce traffic on the
rail linesthat BNSF proposesto use. For example, aTexas A&M University’s Texas Transportation
Ingtitute study issued in February 2003 notes that BNSF is making infrastructure investments that will
reduce traffic on the existing East Belt Subdivison by four trains per day.

4 Mr. Pietruszewski argues that SEA’s safety analysis should have used dll available years of
grade crossing accident data. This suggestion is flawed, however, because conditions that affect the
frequency of highway/rail crossing accidents, such as road surface, traffic volumes, train sgnding and
control practices, and type of crossing protection (e.g., Sgnas, gates), change over time, so older
accident data are an unreliable indicator of current conditions (and the chance of an accident).
Accordingly, the Draft EIS andlysis properly used 5 years of accident data (see the Draft EIS at 3-23),
which is consigtent with FRA’ s stlandard practice.
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FRA expressed any concerns regarding the approach or conclusions of the EIS, which are entirely
reasonable.

Findly, Mr. Flannigan clamsthat SEA should have anadlyzed grade-crossing delays according
totime of day. But asexplainedinthe Find EIS a 4-75, delay can only be evauated on adaily basis
because it is not possble to predict the arriva times of the two additiond trains that will result from this
project at any particular grade crossing.

|. Land Use. GBCPA/LULAC assert that SEA should have andyzed land use changes
surrounding existing rail lines, instead of only the new congtruction segments. As cogently explained in
the EIS, however, some of the exigting rail lines that would be used by the proposed route and the
other “build” aternatives were constructed more than 100 years ago, and the addition of two trains per
day to these exigting lineswill not ater land use patterns near those lines. See Draft EIS at 3-62. Mr.
Fannigan clams that the new congtruction would attract medium and heavy industry to thisarea. But,
asexplained inthe Fina EIS (at 4-112 to 4-117), there is no evidence to suggest that industria
development is reasonably foreseeable in the undeveloped areas along the proposed right-of-way.

Contrary to GBCPA/LULAC' s assartion, SEA analyzed the cumulative effect of the proposed
Bayport Termina on land use, in the Draft EIS at 5-9, and again in the Find EIS a 4-115 and 4-116.
SEA reasonably declined to andyze the cumulative land use impacts of the proposed Shod Point
Termina because the impacts do not overlap, given its 22-mile distance from the Bayport Loop.

J. Bllington FHdd. Under any of the proposed “build” dternatives, the newly congtructed rail
line would connect to the existing GH&H line near Ellington Fidd. The City contends that long, dow-
moving trains could smultaneoudy block al three access roads to Ellington Field. In responding to the
same concern inthe Find EIS at 4-78 and 4-79, SEA acknowledged that it is physicaly possible for
trains running on the GH&H line to block al three access roads at once, but explained that comments
on the Draft EIS presented no evidence that this has ever been a problem. Accordingly, SEA
reasonably concluded that the addition of an average of two trains per day to the current average of 3.4
trains per day on the GH&H line (at the anticipated speed of 17.5 mph) would not create new
conditions that would likely lead to dl three gates being blocked at the same time. Moreover, BNSF
and San Jacinto volunteered mitigation, that the Board adopted, which requires BNSF to ingtal power
switches at the GH& H turnout under the rlevant “build” dternatives, thereby alowing trainsto maintain
speed and clear these crossings as quickly as possible.

The City and Harris County argue that the presence of arail line through parcelsin the
southeast portion of Ellington Fied would subgtantidly interfere with the development of aviation-
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related industry. This concern, which only applies to the proposed route,* was aso thoroughly
addressed inthe Find EIS at 4-118 to 4-120. After careful study of the Draft Master Plan for Ellington
Field and the aviation activity forecasts underlying the Draft Master Plan, SEA determined that
development of these Ellington Field parcels for aviation-related industry is not reasonably
foreseeable®® FAA, one of the cooperating agencies, was closdly involved in al aspects of SEA’s
evauation of Ellington Field.*’

The City further cdlamsthat the presence of arailroad intended to trangport primarily hazardous
chemicas near Ellington Fidd would harm arport security. But this factud premise isincorrect, asthe
mgority of the expected traffic will be non-hazardous plastic pellets. See Draft EIS a 2-9 and Find
ElSat 4-57.

Findly, the City raises for the first time the claim that, for airport security, gates would be
required for trains entering and leaving airport property on the proposed route, which is the only
aignment that would cross any airport property. SEA thoroughly addressed in the Find EIS, at 4-57
to 4-59, every comment on security that it received.® Asfor the City’ s new concern regarding the

4 Alternative “ 1C"—devel oped by BNSF and San Jacinto at SEA’ s request because of
concernsraised by FAA to avoid impacting Ellington Field's Runway Protection Zone and concerns
raised by the City that the proposed route would run between Ellington Field and a 240-acre parcel
purchased by the City as buffer land—is entirdly outside the Ellington Field fence line.

% Thereisno information in the Draft Master Plan or in any of the City’s comments that
provide amarket andysis or any other analysis to support the City’ s assertion that aviation-related
industry in thisareais reasonably foreseegble. Smply designating the parcels as suitable for heavy
industry, aviation, or aviation industry uses does not make these uses reasonably foreseegble.

47 After SEA asked the cooperating agencies for any position they might have on a preferred
dternative for the Find EIS, FAA indicated, in aletter dated April 17, 2003, that it recommended
againg the sdection of the proposed route. Given FAA's concerns, both the Find EIS and the Finad
Decisondesignated Alternative “ 1C” asthe preferred dternative. At the same time, since none of the
information referred to in FAA’ s |etter indicated that aviation-reated industry is reasonably foreseegble
in the portion of Ellington Field that the proposed route would cross—and because none of the “build”
dternatives would have potentialy sgnificant environmenta impacts—al of the “build” dternatives were
approved. See Find Decisionat 7.

“8 The Find EIS responded to the City’ s concerns relating to security issuesin genera and
pertaining specificdly to Ellington Fidd and the City’ s Water Trestment Plant.
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proposed route, if the City were to agree to move the airport fence dightly, no gates would be required,
astherail line would cross only the southeast corner of airport property.*

K. Water Treatment Plant. The Fina EIS responded, at 4-56 to 4-59 and 4-122 to 4-123, to
the comments of the City and others that the Draft EIS failed to take a“hard look” a impacts on the
City’s Water Trestment Plant. Asthe Find EIS explained, Alternaives“2B” and “2D”—the only
dternatives that cross water treatment plant property—would have negligibleimpactson it. Indeed, as
noted in the Find EIS, Exhibits 4 and 5 to the City’ s comments on the Draft EI'S show both existing
and planned rail lines and sdings a the Water Treatment Plant, and therefore, the City cannot
successfully argue that rail operations are incompatible with it. Moreover, the City has not explained
how any potentid impacts from Alternaives “2B” or “2D” would differ from those of its own existing
and planned rail lines and sdings. For al of these reasons, the EIS reasonably concluded that this
project would not threaten the City’ s water supply or its plans for plant expansion.

L. Hazardous-Materids Releases from Train Cars. Findly, Mr. Pietruszewski argues that the
caculationin the Draft EIS (at Tables D.3-4, D.3-5, and 4.2-2) of the intervals between expected
releases of hazardous materids (hazmat) fromrall carsisflawed. Specificdly, Mr. Retruszewski
assarts that hazmat releases will occur far more frequently than the EIS predicted. But he has not
shown that the vaues and results in the EI S tables fail to reasonably represent how often both accidents
and hazmat releases are expected to occur.™

Mr. Pigtruszewski errsin his statement concerning data for actud rail accidents® in Houston.
He asserts that there were 100 accidentsin Houston in 2001. But Mr. Pietruszewski ignores the fact
that some accidents generated mulltiple accident reports, thus reducing the total number of rail accidents

9 The proposad route runs mostly outside of the Ellington Field fence ling, with only two short
sections at the edges where the fence would need to be relocated.

0 Asexplained in the Draft EIS at D-13, the frequency of hazardous materids rlease
(releaseslyear) was cdculated by multiplying the accident frequency (dl derailmentslyear, with or
without hazardous materids) by the chance that a hazardous materia release would occur in a
derailment. For example, if derailments were estimated to occur once each year, and there were a
20% chance that a hazardous materias release would occur in the event of a derailment, then the
hazardous materias rel ease frequency would be 0.2 releases per year (1 x 0.2), or stated another way,
a hazardous materials release would be expected once every 5 years. Mr. Pietruszewski’ s comments
appear to result from confusion about this relationship between the accident frequencies and release
frequencies shown in Tables D.3-4 and D.3-5 of the Draft EIS.

51 Texas Representatives Noriega and Davis dso raise this issue.
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to 76. Moreover, none of the 76 accidentsin 2001 (or the 61 accidents in 2002) involved hazardous
materials releases.

SEA properly focused its analysis on accidents on main lines>? The FRA dataon main lines
showed that there were 11 accidents in Harris County in 2001, and only five in 2002,> and these
datistics closely gpproximate the accident frequencies predicted in the Draft EIS. Thus, the conclusons
in the EIS were reasonable.

Concluson

In sum, the purported shortcomings in the EIS and the Find Decisondo not exist. The Board
here conducted a comprehensive analysis of al aspects of thisrail construction project and reasonably
concluded that neither the congtruction nor the operation of any of the “build” dternatives would result
in potentidly sgnificant environmenta impacts. Petitioners have not shown that the Board failed to
consider any of the relevant issues, or that the methodologies in the EIS were unreasonable. Because
the Board acted well within its discretion, the petitions for stay and for adminigtrative reconsgderation of
the Final Decison are denied.

|t is ordered:

1. The petitionsfor stay pending judicid review are denied.

2. The petitions for adminigtrative reconsideration are denied.

3. The petition of Harris County to intervene is granted.

4. The motion of the City to reply to the reply of BNSF is denied.

2. Asexplained in the Draft EIS at 4-12, safety statistics and operationa information were not
availablefor the rdlevant rail yards, so it was not possible for SEA to estimate the degree of reduction
or increase in the likdihood of a hazardous materids release at those facilities. However, any changein
the potentid for arelease should be small, given the rdatively large volumes of hazardous materias
dready handled in those yards and the small amount of hazardous materias trangportation associated
with this proposdl.

3 Again, none of these accidents involved hazardous materials releases.
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5. Thisdecison is effective on the service date.

By the Board, Chairman Naober.

Vermon A. Williams
Secretary
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